November 4, 1983 


James H. Lesar 

ATTORNEY AT LAW 
2101 L STREET. N.W.. SUITE 203 
WASHINGTON. O. C. 20037 

Telephone (202) 223-9387 


Memorandum re: Justice Department's "Historical 

Access Provision, 28 C.F.R. § 50.8 

To: Harold Weisberg, David R. Wrone 

Mark A. Allen , Dick Ehlke 

Several months ago Bud Fensterwald was bellyaching about 
the impossibility of getting the most important substantive in- 
formation under the Freedom of Information Act, so I called his 
attention to the Justice Department's "historical access" provi- 
sion at 28 C.F.R. 50.8 and suggested that he apply under it. 

He did. When the Justice Department failed to act on his applica- 
tion, he filed suit against Attorney General William French Smith. 
Bernard Fensterwald v. William French Smith and Department of 
Justice , Civil Action No. 63-2116. 

Filing suit finally got the Justice Department to acknowledge 
its obligations under its own regulation. As the Department ex- 
plained it in its October 14, 1983 letter to Bud: "We regret the 

delay in responding to your request and your follow-up letter of 
June 14, 1983. However, your request is unprecedented at the De- 
partment of Justice and its true character was not recognized until 
your explanatory complaint for declaratory relief was received." 

(A copy of this letter is attached) 

28 C.F.R. 50.8 has been in existence since July 17, 1973. 
According to what the Department has told Bud, there never before 
has been a request made under this provision! 

The District Court, Norma Holloway Johnson, has dismissed 
the complaint without prejudice to its being refiled at any time 
within six months if Bud is dissatisfied with the Department's 
action (or lack thereof) on his application. 

On the basis of preliminary research, I believe that the 
Department's attempt to charge Bud the cost of the Department's 
security investigation of him probably cannot withstand judicial 
scrutiny if Bud chooses to contest it. 


James H. Lesar 


